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ACTUALIZATION CRIMINAL
SETTLEMENT OUT OF
COURT
BY THE PROSECUTION OFFICE

Bambang Waluyo*

Abstract

Many different institutions and
types of criminal settlement out of
court have been implemented by the
Prosecution Office years ago, some
were irrelevant and not implemented
again and some of it are still relevant
and valid, even need to be actualized.

Historically, the Indonesian Prosecution
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Office have power to settle criminal
case through out of court settlement
such as transactie (transaction), afkoop,
submissive, compositie, schikking, to
stop the investigation and prosecution
process, restorative justice, diversion,
and waiver case in the public interest.
Actualization of this authority
professionally, objectively, transparent,
and accountable will have a positive
impact for law enforcement and the
prosecution office, as well as the
realization of justice, the certainty
of law and the benefits to the
community. Restorative justice is an
appropriate approach model for the
implementation of the authority.
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I. INTRODUCTION

Criminal case occurred because
there is crime that handled by the law
enforcer. Criminal case always occurred
when there is criminal process. Criminal
action or crime is an unseparated part
from human life. All human activities,
whereas political, sccial and economy
activities can be the cause of a crime
(criminal action). It is clear that crimes
(criminal actions) are existed and

happened in every life aspects.
Happened often in families, groups
communities, government officers,
nations or countries and even in
international dimension (transnational
crime). As long as there is life there will
be crime / criminal activity occurred
and so criminal case is born.

In this era people put serious
attention on law enforcement
especially on judicial process.
Therefore, people especially the victim
of crime always look at the judicial
process in their country, this also
happened in Indonesia. Judicial process
is not only related to court proceeding,
court sentence, justice and law
conformity, but its scope is wider

including crime prevention efforts.
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Barda Nawawi Arief expressed his
opinion that, in general the crirme
prevention effort can be divided into
(two), which are through “penal” channel
(criminal law) and non penal channel
(out of criminal law). Penal effort or
through criminal law’s effort emphasizes
more on “repressive” (action/suppression/
eradicaticn) after the crime occurred.
On the other hand, non penal effort
emphasizes more on “preventive”
(prevention/deterrence/control) before
the crime occurred. Main focus of penal
effort is the condusive factors that
trigger crime.

According to Sudarto, classification
by penal and non penal channel is
a rough classification, because
essentially “repressive” action
(prosecution) is the generat meaning of
“preventive” action (prevention). On
the other hand preventive is an effort
the general meaning of crime
suppression.

For Mardjono Reksodiputro,
criminal judicial system is successful
if most of the reports and people
(victims) 's complaints could be settled
by bringing the perpetrator to court
proceeding for conviction and sentencing
(criminal).The criminal judicial
system’s success in punish perpetrators
would bring peace to communities, on
the other hand, its failure could shaken
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people’s trust on the system and could
motivate perpetrators to be more
courageous in doing crimes. The final
objective of criminal judicial system is
realization of an orderly, serene, peaceful,
fair and prosperous community.

A criminal court proceeding is
considered to be successful if the law
enforcement apparatus can bring
perpetrators to court proceeding to get
the sentence. However in some cases,
it appeared that people are not
satisfied on the prosecution efforts
made by prosecutor against the
perpetrator. Some cases that occurred
in communities were: Watermelon
Stealing Case by Basar Suyanto and
Kholil, the members of Bujel District,
Mojoroto Sub-District, Kediri, East Java.
Also, stealing of 3 pieces of Cacao from
a farm owned by PT. Rumpun Sari
Antan 4 that was done by Grandma
Minah, the member of Darma Kradenen
village, Ajibarang Sub-District,
Banyumas, Central Java. Then, stealing
of 1 cluster of bananas in Cilacap,
bamboo tree cutting case in Tampingan
village, Tegal Rejo Sub District, Magelang
Regency, Central Java and other cases
that public thought that should not
have been brought to court. Those
cases caught public attention because
people thought that the prosecutions
on those cases were injustice and
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considered to be inversely against
cases over those corruptors which are
not really settled clearly, therefore
there were impression of double
standard in law enforcement process.
Moreover, the defendants were
detained in preliminary stage and it had
caused injury to the person concerned
and really disrupt their family’s
economic condition. A theorist then
stated that “ The law is bravely
enforced against the helpless small
people. On the other hand, the law is
unable to show its power against the
law strongmen.” The American also said
“we don’t believe the paper rules,
show me over the prison”.

In the abovementioned cases,
the main concerns of the community
were on the prosecution process
conducted by attorney officers against
perpetrators were causing injustice and
disharmony and could also threatened
the sense of peacefulness in society.

Therefore ideas came out
suggesting that the abovernentioned
cases should have been settled out
of court. Technically the attorney
can settle the criminal case out
of court, such as through Investigation
Termination Order (SP3) and Certificate
of Termination of Prosecution (SKP2).
However due to legal effect of the
prosecution, the abovementioned
cases must be submitted to court.
Therefore it is necessary for the
attorney office to build and develop
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the comprehensive and accountable
out of court mechanism.

Ideas which support criminal case
settlement should only be done
through judicial institution and
retributive criminalization theory
are actually causing problems and
negative impacts. Therefore the
approach needs to be shifted which is
through out of court settlement with

restorative justice principle.

I1. DISCUSSION

A. Existence and Function

There are various out of court
criminal case settlement can be done
by the attorney, public prosecutor and
the attorney office. Usually, termination
of investigation and termination of
prosecution are more popular among
others. Few years ago there was a case
waived by the Attorney General for the
sake of public interest in cases between
Bibit Slamet Riyanto and Chandra
Hamzah. Also, historically, in economics
crimes, the Attorney General has the
Schikking authority (settlement payment)
and termination of taxation crime
investigation for the sake of state
income on the request of Minister of

Finance.
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Moreover there is Afkoop (Article
32 of Criminal Code) and A.Z. Abidin
also stated that, “settlement out of
court in form of “afkoop” and “transactie”
nas actually been acknowledged in
turope, including Netherlands. In the
past, case settlement out of court
consisted of Submissie and Compositie.
In submissie, defendant and public

prosecutor appeared before the court,
while compositie handled by public
prosecutor (without judge) and defen-
dant paying some amount of fine.

Relating to the above mentioned
fact, Andi Hamzah said that case
settlement out of court is known as
follow, “Netherlands: afdoening buiten
proces; English: transaction out of
judiciary”. These are similar to
restorative justice but restorative justice
is civil nature. Reconciliation between
both parties - victim and perpetrator,
can be done by paying compensation
and can also be applied in severe
cases. Moreover, in Arabic countries,
this applicable for murder offences.

Case settlement out of court also
regulated in the Criminal Code Book
(KUHAP)’s draft.

Satjipto Rahardjo commented
that case settlement out of court is
normal for those who view legal
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matters by legal sociology angle. But
not for those who have formal
legalistic thought. The legalist group are
emphasizing on the format while legal
sociologist look at the function.

From the existing resources, it is
appeared that the legalists do not
always deny the case settlement
process out of court. They also
acknowledge the case settlement
without a need to bring it to the court
as long as there is basic ground written
in the law. This normally adopted in
Continental European countries with its
Civil Law system which focus on the
written law system. Prosecution system
in Continental Europe adopt the policy
not to prosecute a criminal case for the
sake of public interest which is known
as the principle of opportunity.

It is known that beside the principal
of opportunity, there is also case
settlement out of court by the Attorney
Office which regulated by the laws.
This criminal settlement process is the
termination of investigation and
termination of prosecution. This type
of criminal settlement can be done
if complying with the specific
requirements that governed in the
Criminal Code (KUHAP).
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The principle of opportunity have
been adopted by the Attorney General
of the Republic of Indonesia for so long.
At first, this principle was applied based
on unwritten law from the Dutch Laws
and have been implemented by
the Indonesian attorneys in form of
termination of case’s prosecution, even
though the case has adequate
evidences and witnesses. In scientific
term it is called as “termination of
prosecution due to policy based” and
in daily life is known as “drop the
case”. Then RM Surachman stated that,
in order to prevent the negative i
mpacts, such as commercialization of
position and collusion, since year 1961
the abovementioned principle of
opportunity is only authorized to the
Attorney General of RI. Therefore, if an
attorney would like to drop a case
which has adequate evidences and
witnesses, the attormney must request
the Attorney General to drop the case.

Actually the draft of Indonesian
Code of Criminal Procedure
accommodates the authority of
attorney to terminate the prosecution
due to policy reason. This information
is written in the Article 42 verse (2) and
(3) of draft of Indonesian Code of
Criminal Procedure Year 2010 and year
2013 which stated that:

(2) Public Prosecutor also has the
authority, for the sake of public interest
and/or due to specific reason, to
terminate the prosecution either by
requirement or without requirement.
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(3) The authority of the public
prosecutor as mentioned in paragraph
(2) can be done if:

a. The committed criminal
offence is mild,;

b. The committed criminal
offence is subjected to imprisonment
for maximum of 4 (four) years;

c. The committed criminal
offence is only subjected to fine;

d.The defendant’s age at the
time of committing crime is above 70
(seventy) years old; and/or

e. The injury has been compen-
sated.

Verse (4) give limitation on
provision in verse (3) letter d and e
which only applicable for criminal
offence that subjected to imprisonment
for maximum of 5 (five) years. Then in
verse (5), it is mandatory for public
prosecutor who terminate prosecution
to report to the Head of Office of High
Prosecutor General through Office of
the District Prosecutor General monthly.
Then in the explanation of Article 42
verse (2) of Indonesian Code of Criminal
Procedure stated that:

“the authority of public prosecutor
in this provision is also called as
the principle of opportunity which is
the authority to prosecute or to not
prosecute a case out of court. This out
of court settlement shall responsible
to Head of High Prosecutor General
Office monthly”.
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By thoroughly look at the
Indonesian Code of Criminal Procedure
Draft, there is no distinction between
criminal settlement out of court by
technical reason (SKP2) and without
technical reason such as opportunity.
It is suggested for the criminal
settlement to be regulated and
differentiated into “by technical reason,
out of technical reason”, or “by
requirement or without requirement”.

It is time to actualize this type of
Attorney’s authority. In order to prevent
malpractice, it is necessary to have
clear regulation and strict control,
supervision, sanctions, socialization and
trainings. It is also important to develop
code of conducts, profession also
internal and external control.

Diversion authority and
implementation of restorative justice
should be given to the local attorney
so that the effort to actualize the sense
of justice among society could be
achieved. As the holder of dominus
litis (controller) it is worthy for the
attorney to be authorized to imptement
the restorative justice and limitedly can
drop the case in the public interest
because attorney is the one who is
authorized to decide if a case should
be send to the court or not.

The legal impact from prosecution
by Attorney can be clearly seen by
having numerous convicted perpetrators.
The final result of conviction is that the
convicted person become prisoner
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in Prison. The impac't then State
Detention Houses (RUTAN) and Prisons
are overcrowded and thus creating
more complex problems so that
the objectives and purposes of
correctional system could not be felt
by the society. In this regards, Romli
Artasasmita stated that the only
benefit to send a person to prison
for such long time is indeed the
perpetrator is physically and mentally
isolated and even almost get life time
“civil death”; in worst case could bring
to death. The country does not get
benefit, in fact has to bear the high
economy cost.

According to that Andi Hamzah
said that, nowadays in Netherlands,
Prof. Mr. Dr. Strijards, Netherlands’s
attorney expert mentioned to the
Indonesian Attorney General’s
entourage during their comparative
study visit in Hague on 15 June 2010
that the number of cases in
Netherlands that settled out of court
were 60%, in Norway was even higher,
74%.”

The above information shows
that there is more percentage on cases
settled out of court. It is jointly believed
that if this is conducted by the
Attorneys in Indonesia with high
commitment, it would bring many
benefits, such as:

Achievement of law enforcement
objective which are justice, legal
certainty and benefits for public.
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Achievement of judicial goals
which are quick, modest, cheap,
effective and efficient.

Strengthen the attorney institution,
apparatus, roles and improvement of
public trust.

State budget savings.

To Reduce or avoid the
overcapacity of Detention or Prison.

Reduce the number of cases held
in attorney office or court.

Increase of state income, asset
recovery, saving state budget, etc.

B. Restorative Justice

Referring to the existed
regulations, actually the criminal case
settlement out of court model as
regulated by the Laws Number 11 Year
2012 can be used as model on other
laws. Even though diversion and
restorative justice which regulated by
Laws Number 11 Year 2012 is for
juvenile cases, but this model can also
be implemented in criminal cases which
defendants are not the juveniles.

Although it is regulated in
Criminal Law Procedural Code Draft,
but mechanisms in how to terminate
the case are not clear. Are prosecution
of all cases that fulfill the criteria in
Article 42 verse (3) and verse (4)of
Criminal Law Procedural Code Draft can
be terminated? Are the requirements
for prosecution termination in Article
140 verse (2) of Crirninal Law Procedural
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Code clear? Do the Criminal Law
Procedural Code Draft mention
whether the termination is the absolute
right or discretion of the public
prosecutor or need to involve other
parties? and so on.

Hopefully the restorative justice
approach and diversion system which
mentioned in Laws Number 11 Year
2012 concerning Juvenile Criminal
Cases System can be used as model or
reference. It is mentioned in Article 1
point 6 that Restorative Justice means
criminal case settlement that involves
perpetrator, victim, family of perpetrator/
victim, and other related parties in
order to find fair solution by emphasize
on restoring the original situation and
not retaliation. Diversion means
diversion of case (juvenile) settlement
from criminal court proceeding to out
of court process (vide Article 1 Point 7).
Indeed if it is to be used as model
or reference for adult cases, some
adjustments are required.

Among backgrounds of the
restorative justice, the recent law
enforcement implementation does not
really in accordance to the public’s
sense of fairness. Harifin A Tumpa said
that: recently the topic of restorative
justice to improves criminal judicial
system is being raised, because the aim
of all sentencing is only focus on
the perpetrator (retributive theory)
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therefore the sentencing is now shifted
o new orientation where criminal case
settlement is expected could bring
penefits to all parties related to the case.

Restorative justice approach is
assumed to be the latest movement
among various models and mechanisms
that used in criminal judicial system to
handle recent criminal cases. This
movement have been started in year
1970 in North America and Europe by
the appearance of Victim Offender
Reconciliation Program in Ontario, then
Discovery in Indiana and England.
Marwan Effendy then stated that 21
centuries ago since Jesus or Isa Almasih
taught the new testaments (Bible) and
14 centuries ago by the appearance
of Islam, Restorative Justice principle
has been introduced in form of “Love
- Give” and “Qisos” which replaced by
“Diyat”, which is “to forgive” and “to
pardon”.

According to Marlina, implemen-
tation of restorative justice in Indonesia
also have been known as amicable
settlement. This proven by the research
on some races in Medan. Moreover
Marlina stated that the existing i
mplementation is part of the tradition
in society or is the research outcome
and a long journey from example or
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pilot project which taken as alternative
way to settle the criminal case out of
court. Achmad Ali also said that “one
of the implementation of restorative
justice is settlement of reconciliation
case that applied in South Africa and
followed by some other countries.
Indonesia and Timor Leste through the
establishment of Truth and Friendship
Commission (KKP) which formed by
President Susilo Bambang Yudhoyono,

President Xanana Gusmao (later
became Prime Minister) and Minister of
Foreign Affairs Ramos Horta (later
became the President) and Dr. Hassan
Wirayuda. | was also appointed as one
of the commission members representing
Indonesia. KKP has successfully done
its duty in July 2008.”

It was clear that penal approach,
use of criminal law and retributive
judicial theory have created problems.
These approaches should have been
used as the last resort or ultimum
remidium. Restorative Justice approach
meanwhile can be implemented in
various criminal cases such as
corruption, money laundering, narcotics
and other criminat cases.

The above facts also in line with
what described by Aswanto which that
non conviction based (NCB) asset
seizure based on Article 54 verse (1)
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paragraph ¢ of UNCAG; “requires States
to consider measures that will allow
confiscation of property obtained from
crime without a criminal conviction as
a tool for all jurisdiction in the war
against corruption.”

According to the importance of
restorative justice approach, Marwan
Effendy stated that,” as an alternative
for repressive policy, and it is in line
with fundamental principle in UNCAC
year 2003 and latest one in Marrakech
year 2011 which still prioritize on effort
to recover state asset after being cor-
rupted and on the other hand place
the criminal law as ultimum remedium
or as last resort by focus on restorative
justice approach.

III. CLOSING

In judicial history there were a lot
of regulations related to authorities of
the attorney office in settling criminal
cases out of court. Some of them are
no longer applicable and not relevant,
but some of them still applicable and
become very relevant to be used.

With the juridical, political, economy,
sociological conditions and peogple
dynamics, it is more beneficiary to
the people if the criminal cases are not
to be solved in court. This is in line
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with progressive views and approach,
restorative justice and diversion system.

Logical consequence from
implementation of this policy is the
need of having best condition. Best
condition needed in all institutional,
policies, persons, coordination, synergy
and others. Actually the existence of
this condition has been started in
bureaucracy reform. In bureaucracy
reform, the emphasize is on general
changes (mindset, working culture and
character) and specific changes which
are institution, administration and
human resources.

Negative image over the
settlement of case out of court by the
attorney office can be tackled with the
spirit of dedication based on Tri Krama
Adhyaksa Principle:

Satya; faithfulness which come
from being honest with one supreme
God, him/herself, family and others.

Adhi; perfection in performing
the duty by having responsibility,
responsible to one supreme God, to
family and to others.

Wicaksana; wise in speaking and
acting especially in implementing the
authorities and power.
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